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: furtum contrectatio, adtrectatio,

 (Aulus Gellius, Noctes Atticae XI, 18. 

1

contrectatio.2

ognjen.vujovic@pr.ac.rs  
1 Herbert Felix Jolowicz, Digest XLVII 2: De Furtis, Cambridge 1940, xviii.
2 xvii.
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3 

 

In quo id quoque scriptum est, quod volgo inopinatum est, non hominum 

tantum neque rerum moventium, quae auferri occulte et subripi possunt, sed fundi 

quoque et aedium fieri furtum; condemnatum quoque furti colonum, qui fundo, 

quem conduxerat, vendito possessione eius dominum intervertisset (Aulus Gellius, 

Noctes Atticae XI, 18. 13.).4  

 

 

 Atque id etiam, quod magis inopinabile est, Sabinus dicit furem esse 

hominis iudicatum, qui, cum fugitivus praeter oculos forte domini iret, obtentu 

togae tamquam se amiciens, ne videretur a domino, obstitisset (Aulus Gellius, 

Noctes Atticae XI, 18. 14.).5 

 

6 

 

3 

 
4 https://penelope.uchicago.edu/Thayer/L/Roman/Texts/Gellius/11*.html  7. 12. 

 
5 https://penelope.uchicago.edu/Thayer/L/Roman/Texts/Gellius/11*.html
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adtrectatio

7 

ius publice respondendi

 

  

D. 1. 2. 2. 48. Et ita Ateio Capitoni Massurius Sabinus successit, Labeoni 

Nerva, qui adhuc eas dissensiones auxerunt. Hic etiam Nerva Caesari 

familiarissimus fuit. Massurius Sabinus in equestri ordine fuit et publice primus 

respondit: posteaque hoc coepit beneficium dari, a Tiberio Caesare hoc tamen 

illi concessum erat. 

D. 1. 2. 2. 49. Et, ut obiter sciamus, ante tempora Augusti publice 

respondendi ius non a principibus dabatur, sed qui fiduciam studiorum suorum 

habebant, consulentibus respondebant: neque responsa utique signata dabant, 

sed plerumque iudicibus ipsi scribebant, aut testabantur qui illos consulebant. 

Primus divus Augustus, ut maior iuris auctoritas haberetur, constituit, ut ex 

auctoritate eius responderent: et ex illo tempore peti hoc pro beneficio coepit. Et 

ideo optimus princeps Hadrianus, cum ab eo viri praetorii peterent, ut sibi liceret 

respondere, rescripsit eis hoc non peti, sed praestari solere et ideo, si quis 

fiduciam sui haberet, delectari se populo ad respondendum se praepararet. 

D. 1. 2. 2. 50. Ergo Sabino concessum est a Tiberio Caesare, ut populo 

responderet: qui in equestri ordine iam grandis natu et fere annorum 

quinquaginta receptus est. Huic nec amplae facultates fuerunt, sed plurimum a 

suis auditoribus sustentatus est.8 

abolita est enim quorundam veterum sententia existimantium etiam fundi locive 

furtum fieri

 

 

 

7 Reinhard Zimmermann, The Law of Obligations-Roman Foundations of the Civilian 

Tradition, New York 1996, 929. 
8 https://droitromain.univ-grenoble-alpes.fr/#18 ius 

respondendi 

Jurisprudence“, Revue Internationale des droits de l’Antiquité LI (2004). 
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D. 41.3.37 

Gaius libro secundo institutionum 

pr. Furtum non committit: furtum enim sine affectu furandi non 

committitur. 

1. Fundi quoque alieni potest aliquis sine vi nancisci possessionem, quae 

vel ex neglegentia domini vacet vel quia dominus sine successore decesserit vel 

longo tempore afuerit. 

pr. 

 

 

D. 41.3.38., Gaius libro secundo rerum cottidianarum sive aureorum 

Quam rem ipse quidem non potest usucapere, quia intellegit alienum se 

possidere et ob id mala fide possidet. Sed si alii bona fide accipienti tradiderit, 

poterit is usucapere, quia neque vi possessum neque furtivum possidet: abolita 

est enim quorundam veterum sententia existimantium etiam fundi locive furtum 

fieri.9 

 

 

10 

asportation) 
11 

 

Jolowicz) 

alieni iuris) 

. 

 

9 https://droitromain.univ-grenoble-alpes.fr/#18  
10 H. F. Jolowicz, xvi. 
11 xvii. 
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– 

actio furti

dominium, 

condictio 

furtiva. Actio furti  

de liberis exhibendis item ducendis.12 

potestas. 

 
13 

 

 

subreptus
14 

 

Verba sunt Sabini ex libro iuris civilis secundo: "Qui alienam rem 

adtrectavit, cum id se invito domino facere iudicare deberet, furti tenetur (Aulus 

Gellius, Noctes Atticae XI, 18. 20.)."15 

 

12 Herbert Felix Jolowicz, Digest XLVII.2: De furtis, 1893, xv. 
13 , xv – xvi. 
14 G. 3. 199. 
15 https://penelope.uchicago.edu/Thayer/L/Roman/Texts/Gellius/11*.html
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Item alio capite: "Qui alienum iacens lucri faciendi causa sustulit, furti 

obstringitur, sive scit, cuius sit, sive nescit (Aulus Gellius, Noctes Atticae XI, 18. 

21.)."16 

 

 

Haec quidem sic in eo, quo nunc dixi, Sabinus scripsit de rebus furti 

faciendi causa adtrectatis (Aulus Gellius, Noctes Atticae XI, 18. 22.).17  

Sed meminisse debemus secundum ea, quae supra scripsi, furtum sine ulla 

quoque adtrectatione fieri posse sola mente atque animo, ut furtum fiat, adnitente 

(Aulus Gellius, Noctes Atticae XI, 18. 23.).18 

 

Quocirca ne id quidem Sabinus dubitare se ait, quin dominus furti sit 

condemnandus, qui servo suo, uti furtum faceret, imperavit (Aulus Gellius, Noctes 

Atticae XI, 18. 24.).19 

 

 

 

 

16 https://penelope.uchicago.edu/Thayer/L/Roman/Texts/Gellius/11*.html

 
17 https://penelope.uchicago.edu/Thayer/L/Roman/Texts/Gellius/11*.html

 
18 https://penelope.uchicago.edu/Thayer/L/Roman/Texts/Gellius/11*.html

 
19 https://penelope.uchicago.edu/Thayer/L/Roman/Texts/Gellius/11*.html
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FACTUAL CONTROL OF PROPERTY AND CRIME THEFT

Summary

The question of the relationship between the factual control of property 

and the crime of theft comes into focus when we start from the fact that 

immobility could have in different times been the subject of this crime. It would be 

said that researchers are inclined only to mention that immobility used to be the 

subject of theft, and that they do not go deeper into the question of why such an 

understanding was gone. At this paper we will not go into a more detailed analysis, 

but attempts are being made to set some routes for the future.

The fact that immobility could once be the subject of furtum, would mean 

that the subjective element in its definition prevailed at that time. It is about the 

intention of the perpetrator to illegally obtain property gain against the will of the 

owner of the thing and the person who has legitimate interests regarding the thing. 

This was the best way to meet the need to be as efficient as possible, which means 

that, in fact, the interests of the owners of things are protected, as well as other 

persons whose economic interests needed to be protected.

Key words: furtum, immobilty, contrectatio, adtrectatio, asportation of 

property.
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